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In the Court of Appeals of the District of Columbia. 


No. 1814. 

Frederick W. Behrens et al., Appellants, 

vs. 

Henry B. F. Macfarland et al. 


a Supreme Court of the District of Columbia. 

In re Opening of an Alley Through Squares 2668 and 2669 
(Formerly Known as Block 40, North Grounds Columbian 
University, and Block 19, Meridian Hill), in the District 
of Columbia. No. 70S, District Court. 

United States of America, District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:— 

1 Petition to Condemn Land, etc. 

Filed December 21, 1906. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

In re Opening of an Alley Through Squares 2668 and 2669 
(Formerly Known as Block 40, North Grounds Columbian 
University, and Block 19, Meridian Hill), in the District 
of Columbia. No. 708, District Court. 

The petition of Henry B. F. Macfarland, Henry L. West and 
John Biddle respectfully represents:— 

1. That they are the Commissioners of the District of Columbia, 
and file this petition for the purpose of acquiring the land herein¬ 
after mentioned by condemnation for the opening of an alley 
through squares numbered 2668 and 2669 in the District of Co¬ 
lumbia, pursuant to the provisions of Sections 1608 et seq. of the 
Code of Law for the District of Columbia. 

2. That by section 1608 of said Code of Law, the Commis- 
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sioners of said District are authorized to open, extend, widen or 
straighten alleys or minor streets in the District of Columbia under 
the following conditions namely:— 

“First, upon the petition of the owners of more than one-half of 
the real estate in the square or block in which such alley or minor 
street is sought to be opened, extended, widened or straightened, 
accompanied by a plat showing the opening, extension, widening or 
straightening proposed; Second, when the Commissioners 
2 deem the public interests require such opening, extension, 
widening or straightening; Third, when the Health Officer 
of said District certifies to the necessity for.the same on the ground 
of public health.” 

3. That section 1608c of said Code provides:— 

“That whenever it becomes necessary to open, widen, extend or 
straighten alleys or minor streets by condemnation, the said Com¬ 
missioners shall institute condemnation proceedings in the Supreme 
Court of the District of Columbia, sitting as a District Court, by peti¬ 
tion in rem particularly describing the land to be taken, which 
petition shall be accompanied by duplicate plats to be prepared by 
the Surveyor of said Disti'ict showing tbo courses and boundaries of 
the alley or minor street proposed to be opened, widened, extended 
or straightened, the number of square feet to be taken from each lot 
or part of lot in the square or block, and such other information as 
may be necessary for the purposes of such condemnation. Upon 
the filing of such petition, one copy of the plat endorsed with the 
docket number of the ease shall be returned bj r the Clerk of the 
Court to the Siuweyor for record in his office.” 

4. That your petitioners deem that the public interests require 
the opening of the aforesaid alley in said square, and that it is 
necessary to acquire the hereinafter described land, by condemna¬ 
tion, for the purpose of said opening. 

5. That the land necessary for the opening of said alley with the 
names of the owners of the fee of said land, and a particular de¬ 
scription thereof is as follows:— 


3 Description of Land to be Taken to Open an Alley Through 
Squares 2668 & 2669, Formerly Known as Block 40, 

North Grounds Columbian University, and Block 19, Meridian 

Hill, Respectively'. 

Parcel: 

1. Being a part of lot 816, Square 2668, beginning for the same 
at the southwest corner of lot 807, and running thence west, and 
parallel with Harvard street, 300 feet, to the east line of Square 
2669, thence southerly with said cast line 10 feet, thence east and 
parallel with Harvard street, 30 feet, and thence north 10 feet to 
the place of beginning containing 300 sq. ft. 

Owner: Albert C. Ridgeway. 

2. Being the north 10 feet of lot 815, Square 2668, beginning for 
the same at the northwest corner of lot 38 in said Square and run- 
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Ring thence west and parallel with Girard street 30 feet to the east 
line of Square 2669, thence with said east line in a northerly direc¬ 
tion 10 feet, thence east and parallel to Girard street 30 feet, and 
thence south 10 feet to the place of beginning containing 300 sq. ft. 

Owner: Fannie C. Smith. 

3. Being the east 15 feet by full width of lot 4, Square 2669, con¬ 
taining 750 sq. ft. 

Owner: William A. Carpenter. 

4. Being the east 15 feet by full width of lot 5, Square 2669, con¬ 
taining 750 sq. ft. 

Owner: Abbie M. Chamberlain. 

5. Being the east 15 feet by full width of lot 6 square 2669, con¬ 

taining 750 sq. ft. 

4 Owner: Jennie E. Pickard. 

6. Being the east 15 feet by full width of lot 7, Square 
2669, containing 750 sq. ft. 

Owner: Washington Real Estate Company. 

7. Being the east 15 feet by full width of lot 8, Square 2669, con¬ 
taining 750 sq. ft. . ' 

Owner: H. W, Scammell & Angus Lamond. 

8. Being the east 15 feet by full width of lot 9, Square 2669, con¬ 
taining 750 sq. ft. 

Owner: Flora B. Markwood. 

9. Being the east 15 feet by full width of lot 10, Square 2669, 
containing 750 sq. ft. 

Owner: Flora B. Markwood. 

10. Being the east 15 feet by full width of lot 11, Square 2669, 
containing 750 sq. ft. 

Owner: Flora B. Markwood. 

11. Being a part of lot 12, Square 2669, beginning for the same 
at the southeast corner of said lot and running thence with the south 
lino thereof, west 15 feet, thence north and parallel with the east 
line ot said lot 14.26 feet, thence east 15 feet, thence south with the 
east line of said lot 14.75 feet to the place of beginning containing 
217.0 sq. ft, 

• Owner: Flora B. Markwood. 

6. That duplicate plats prepared by the Surveyor of the District 
of Columbia, showing the boundary of said alley proposed to be 

opened, the niimber of square feet to be taken from each lot 

5 or part of lot in the aforesaid squares, and such other infor¬ 
mation as will be necessary in the judgment of your peti- 

titioners, for the purpose aforesaid are filed herewith, as part hereof. 

The premises considered, your petitioners pray:— 

First. That public notice of not less than ten days be given of the 
filing of this petition, by advertisement in such manner as this 
Honorable Court shall direct, warning all persons having any inter¬ 
est in these proceedings, to attend Court at a day to be named in said 
notice and to continue in attendance until the Court shall have 
made its final order ratifying and confirming the award of damages 
and the assessment of benefits of the jury; and that a copy of said 
notice be served by the United States Marshal for the District of 
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Columbia, or his deputies, upon such owners of the fee of the land 
to be condemned as may be found by said Marshal or his deputies, 
within the District of Columbia. 

Second. That after the return of the Marshal and the filing of 
proofs of the publication of said notice, the said Marshal be directed 
to summon a jury of five judicious, disinterested men, not related 
to any person interested in these proceedings, and not in the service 
or employment of the District of Columbia or of the United States, 
to assess the damages each owner of land to be taken may sustain 
by reason of the opening of the aforesaid alley, and the condemna¬ 
tion of land for the purposes thereof, and to assess the benefits re¬ 
sulting therefrom, including the expenses of these proceedings, as 
provided in the aforesaid sections of the Code of Law for the Dis¬ 
trict of Columbia. 

6 Third. That such other and further orders may be passed 

and proceedings had herein as are contemplated by said Act 
of Congress, to the end that the hereinafter described land, in fee 
simple, may be condemned and secured for the opening of the said 
alley in the squares aforesaid. 

HENRY B. F. MACFARLAND, 
HENRY L. WEST, 

JOHN BIDDLE, 

Commissioners, D. C., Petitioners. 

E. H. THOMAS, 

JAS. FRANCIS SMITH, 

Attorneys for Petitioners. 


District op Columbia, ss: 


Personally appears Henry B. F. Macfarland, who being first duly 
sworn, deposes and says:—That he is the President of the Board of 
Commissioners of the District of Columbia; that he has read the 
aforegoing petition of said Commissioners, and knows the contents 
thereof; that the facts therein stated are true to the best of his 
official knowledge and belief. 

HENRY B. F. MACFARLAND. 


Subscribed and sworn to before me this 18th day of December, 
A. D. 1906. 


[seal.] 


WILLIAM TINDALL, 

Notary Public, D. C. 


(Hero follows map marked p. 7.) 
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8 Notice and Order of Publication. 

Filed December 21, 1906. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

In re The Opening op an Alley Through Squares 2668 and 
2669 (Formerly Block 40, North Grounds Columbian Uni¬ 
versity, and Block 19, Meridian Hill), in the District op 
Columbia. No. 708, District Court. 

Notice is hereby given that the Commissioners of the District of 
Columbia, pursuant to the provisions of an Act of Congress ap¬ 
proved February 23, 1905, entitled “An Act to amend Chapter fifty- 
five of an Act to establish a Code of Law for the District of Colum¬ 
bia,” have filed a petition in this Court praying the condemnation 
of the land necessary for the opening of an alley, through squares 
numbered 2668 and 2669 (formerlyBlock 40 North Grounds Colum¬ 
bian University and Block 19, Meridian Hill) in the District of 
Columbia, as shown on the plat or map filed with the said petition, 
as part thereof, and praying also, that a jury of five judicious, dis¬ 
interested men, not related to any person interested in these proceed¬ 
ings and not in the service or employment of the District of Colum¬ 
bia or of the United States, be summoned by the United States 
Marshal for the District of Columbia to assess the damages each 
owner of land taken may sustain by reason of the opening of the 
• aforesaid alley and the condemnation of the land necessary for the 
purposes thereof, and to assess the benefits resulting therefrom, in¬ 
cluding the expenses of these proceedings, as provided in 

9 and by the aforesaid Act of Congress. It is, by the Court, 
this 21st day of December, A. D. 1906, ordered, that all 

persons having any interest in these proceedings be, and they are 
hereby, warned and commanded to appear in this Court on or before 
the 11th (eleventh) day of January, A. D. 1907, at 10 oclock A, M., 
and to continue in attendance until the Court shall have made its 
final order ratifying and confirming the award of damages and the 
assessment of benefits of the jury to be empaneled and sworn herein; 
and it is further ordered, that a copy of this notice and order be 
published once in the Washington Law Reporter and once in the 
Washington Evening Star, The Washington Herald and The Wash¬ 
ington Post, newspapers published in the said District at least ten 
days before the said 11th day of January, A. D. 1907. It is fur¬ 
ther ordered, that a copy of this notice and order be served by the 
United States Marshal for the said District, or his deputies, upon 
such of the owners of the fee of the land to be condemned herein as 
may be found by said Marshal or his deputies within the District of 
Columbia, before the said 11th day of January, A. D. 1907. 

By the Court: 


JOB BARNARD, Justice. 
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Marshal’s Return. 

Served copy of the within order on the owners of the fee of the 
land to be condemned herein as follows: Washington Real Estate 
Co., by service on John H. Walter, president, Jan. 7, 1907. H. W. 
Scammell, personally, Jan. 8, 1907. Angus Lamond, personally, 
Jan. 9, 1907. No other such owners to be found in the District of 
Columbia. Jan. 10, 1907. 

AULICK PALMER, Marshal. 

S. 


10 Proofs of Publication. 

Filed January 11, 1907. 

Certificate of Publication. 

City and County of Washington, Distnct of Columbia, ss: 

On this Fourth day of January A. D. one thousand nine hundred 
and Seven personally appeared before me, Paul F. Cain, a Notary 
Public in and for the City and County aforesaid E. II. Merrick, who, 
being duly sworn according to law, declares that he is the Business 
Manager of The Washington Herald, a daily newspaper Published 
in this City and County of Washington, District of Columbia, and 
that the advertisement of which the annexed is a true copy, was 
published on the following dates: December Twenty second 1906. 
At a cost of Five & 90/100 Dollars. 

E. H. MERRICK, 

Business Manager, The Washington Herald. 

Sworn and subscribed to before me this Fourth day of January, 
A. D. one thousand nine hundred and seven! 

PAUL F. CAIN, 

[seal.] Notary PiMic, D. C. 


11 Certificate of Publication. 

Filed January 11, 1907. 

City and County op Washington, District of Columbia, ss: 

On this 28th day of December A. D. one thousand nine hundred 
and six personally appeared before me, Cornelius Eckhardt, a No¬ 
tary Public in and for the City and County aforesaid, J. Whit. 
Herron, who, being duly sworn according to law, declares that he is 
the Business Manager of The Evening Star, a daily newspaper Pub¬ 
lished in this City and County of Washington, District of Columbia, 
and that the advertisement, of which the annexed is a true copy, was 
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published on the following dates: Deer 24, 1906. At a cost of 
Eight and 85/100 ($8.85) Dollars. 

J. WHIT. HERRON, 

Business Manager , The Evening Star. 

Sworn and subscribed to before me this 28th day of December, 
A. D. one thousand nine hundred and six. 

CORNELIUS ECKHARDT, 

[seal.] Notary Public. 

12 In the Supreme Court of the District of Columbia, This 4 

Day of January, 1907. 

In re The Opening of an Alley in Squares 2668 and 2669, in 
the District of Columbia. No. 708, Docket No. —, District 
Court. 

Affidavit. 

District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and for the 
said District, M. W. Moore, well known to me to be the Manager of 
“The Washington Law Reporter,” a weekly newspaper printed and 
published in the City of Washington and District aforesaid, and 
made oath in due form of law that the annexed notice was pub- 
ished in said weekly newspaper at the times mentioned in the Cer¬ 
tificate opposite hereto. 

Witness my hand and official seal this 4 day of January, 1907. 

ALFRED D. SMITH, 

[seal.] Notary Public , D. C. 

I Hereby Certify that the foregoing Legal Notice was printed and 
published in the regular issues of “The Washington Law Reporter/'' 
a weekly newspaper, bearing date Dec. 28, 1906. 

M. W. MOORE, 

General Manager of the Law Reporter Go. 

of Washington City. 

13 No. 708, Doc. —. 

• In re Opening of an Alley in Squares 2668, 2669. 

Washington, D. C., Jan. 4, 1907. 

E. H. Thomas & J. F. Smith to The Law Reporter Printing Com¬ 
pany, Dr. _ 

Office of Publication, 518 Fifth Street N. W. 

For Publishing the annexed Legal Notice in “The Washing¬ 
ton Law Reporter”..■. $6.36 

Received payment for the Company-190-. 


General Manager , 
Per-. 
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14 Certificate of Publication. ' ■ 

Filed January 11, 1907. 

City and County of Washington, District of Columbia, ss: 

On this 24" day of December, A. D. one thousand nine hundred 
and Six personally appeared before me, a Notary Public in and for 
the City and County aforesaid, John F. Wilkins, who being duly 
sworn according to law, declares that he is one of the publishers of 
The Washington Post, a daily newspaper published in the City and 
County of Washington, District of Columbia, and that the adver¬ 
tisement, of which the annexed is a true copy, was published on the 
following dates: December 24, 1906. 

At a cost of $8.85 (Eight and 85/100 Dollars). 

JOHN F. WILKINS, Publisher. 

Sworn and subscribed to before me this 24" day of Dec. A. D. 
one thousand nine hundred and Six. 

CHARLES S. FLETCHER, 

[seal.] Notary Public. 


15 Order Accepting and Directing Jury. 

Filed January 15, 1907. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

In re Opening an Alley Through Squares 2668 and 2669, etc. 

(Formerly Block 40, North Grounds Columbian University, 

and Block 19, Meridian Hill). No. 708, District Court. 

The Marshal having summoned Cuno H. Rudolph, Thomas C. 
Noyes, Thomas P. Morgan, John B. Sleman Jr. and Norman Galt 
as a jury in the above entitled cause, as directed by an order passed 
herein on the 11th day of January, A. D., 1907, and the_Court hav¬ 
ing accepted the said jury as qualified, and having administered to 
them an oath in accordance with the provisions of Sections 1608 
et seq. of the Code of Law for the District of Columbia, under which 
this proceeding was instituted, it is by the Court this Fifteenth day 
of January, A. D., 1907, ordered That the said jury view the land 
and premises to be condemned herein, and thereafter at 1 o’clock, 
P. M. on the 28th day of January, A. I). 1907, appear in this Court 
and hear and receive such testimony and evidence as may be sub¬ 
mitted or offered on behalf of the District of Columbia and by any 
person or persons having any interest in these proceedings, in the 
presence and under the direction of the Court. 

By the Court: 

JOB BARNARD, Justice. 
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16 Verdict of the Jv/ry. 

Filed February 8, 1907. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

In re The Opening op an Alley Through Squares 2668 and 2669 

(Formerly Known as Block 40, North Grounds Columbian 

University, and Block 19, Meridian Hill), in the District 

op Columbia. No. 708, District Court. 

♦ 

We, the jury in the above-entitled cause, hereby find the follow¬ 
ing verdict and award of damages, for and in respect of the land to 
be condemned and taken for the opening of an Alley through 
Squares 2668 and 2669 (formerly known as. Block 40 North Grounds 
Columbian University and Block 19, Meridian Hill) in the District 
of Columbia, as shown on the plat or map filed with the petition in 
this cause, amounting to the sum of Three thousand, three hundred 
and forty-eight dollars and two cents ($3,348.02), as set forth in 
Schedule No. 1, hereto annexed as part hereof. 

And we, the jury aforesaid, hereby find the amount of benefits 
accruing by reason of the opening of said alley as aforesaid to be 
the sum of Three thousand, five hundred and forty dollars and 
seventy-eight cents ($3,540.78) said sum being an amount equal to 
the aforesaid amount of damages awarded for and in respect of the 
land to be condemned for the opening of said alley, together with 
the expenses of these proceedings. 

And we, the jury aforesaid, find that the lots or parts of 

17 lots or parcels of land which will be benefited by the opening 
of an alley, in said blocks, as aforesaid, are the lots or parts 

of lots or parcels of land mentioned and described in Schedule No. 2, 
hereto annexed as part hereof; and we find that the several lots or 
parts of lots or parcels of land mentioned in said Schedule No. 2, 
will be benefited to the extent of the respective amounts mentioned 
and set forth in said Schedule No. 2, and we hereby assess against 
the said lots or parts of lots or parcels of land, respectively, as and 
for the benefits, as aforesaid, the several amounts mentioned, speci¬ 
fied and set forth in said Schedule No. 2. 

Witness our hands and seals this 8t.h day of February, A. D. 1907. 

CUNO H. RUDOLPH. [seal.] 

THOS. P. MORGAN. [seal.] 

THOS. C. NOYES. [seal.] 

NORMAN GALT. [seal.] 

JOHN B. SLEMAN, Jr. [seal.] 
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18 Damages in Squares 2068 and 2669, Formerly Block 40, 
North Grounds Columbian University, and Block 19, 
Meridian Hill, in the District of Columbia. 

Schedule No. 1. 

Square 2669, Formerly Block 19, Meridian Hill. 

Part of lot 12. Beginning for the same at the southeast comer of 
said lot and running thence with the south line thei’eof in a 
westery direction 15 feet, thence at right angles to stud line in a 
northerly direction 14.26 feet, thence in an easterly direction in 
the line of prolongation of the north line of Harvard street, 15 
feet more or less to the rear line of said lot 12, and thence with 
said rear line in a southerly direction 14.75 feet to the place of 


beginning, containing 217.3 sq. ft. Flora B. Markwood, 

owner, Amount awarded as damages. $198.02 

Part of lot 11. Being the easterly 15 feet by full width of 
said lot containing 750 sq. ft. Flora B. Markwood, owner, 

Amount awarded as damages. $675.00 

Part of lot 10. Being the easterly 15 feet by full width of 
said lot containing 750 sq. ft. Flora B. Markwood, owner, 

Amount awarded as damages. $300.00 

Paid of lot 9. Being the easterly 15 feet by full width of 
said lot containing 750 sq. ft. Flora B. Markwood, owner, 

Amount awarded as damages. $225.00 

Part of lot 8. Being the easterly 15 feet by full width of 
said lot containing 750 sq. ft. PI. W. Scammcl and 
19 Angus Lamond, owners, Amount awarded as dam¬ 
ages ... $225.00 

Part of lot 7. Being the easterly 15 feet by full width of 
said lot containing 750 sq. ft. Washington Real Estate 

Co., owners, Amount awarded as damages. $225.00 

Part of lot 6. Being the easterly 15 feet by full width of 
said lot containing 750 sq. ft. Jennie G. Pickard, owner, 

Amount awarded as damages. $225.00 

Part of lot 5. Being the easterly 15 feet by full width of 
said lot containing 750 sq. ft. Abbie M. Chamberlain, 

owner, Amount awarded as damages. $300.00 

Part of lot 4. Being the easterly 15 feet by full width of 
said lot containing 750 sq. ft. William A. Carpenter, 
owner, Amount awarded as damages. $675.00 


Square 2668, Formerly Unsubdivided Portion of Block 40, North 

Grounds, Columbian University. 

Part of lot 816. Beginning for the same at the southeast corner of 
said lot and running thenco in a northerly direction with the east 
line thereof 10 feet, thence in.a westerly direction in the line of 
prolongation of the north line of the 20 foot alley in said square, 
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30 feet to the west line of said square, thence with said west line 
in a southerly direction 10 feet, and thence in a straight line 30 
feet to the place of beginning, containing 300 sq. ft. 

Albert C.Ridgway, owner,Amount awai’ded as damages. $150.00 
Part of lot 815. Beginning for the same at the northeast corner 
of said lot and running thence in a westerly direction with 
20 the north line thereof 30 feet to the west line of said 
square, thence with said west line in a southerly direction 
10 feet, thence in an easterly direction and parallel to the north 
line of said lot 815, 30 feet, and thence in a northerly direction 
10 feet to the place of beginning, containing 300 sq. ft. 

Fannie C. Smith, owner, Amount awarded as damages.. $150.00 


Schedule No. 2. 


Benefits. 


In Square 2669. 


Part of lot 12, beginning for the same at the southwest corner of . 
said lot and running thence with the south line thereof in an 
easterly direction 135 feet, -hence in a northerly direction and 
parallel with the east line of said lot 14.26 feet, thence in an 
easterly direction in the line of prolongation of the north line of 
Harvard street, 15 feet to the east line of said lot, and thence with 
said east line in a northerly direction 35.25 feet, thence with the 
north line of said lot in a westerly direction 150 feet, and thence 
in a southerly direction 50 feet to the place of beginning 
Flora B. Markwood, owner, Amount assessed as benefits. $25.00 

Part of lot 11, being the westerly 135 feet by full width of 
said lot, Flora B. Markwood, owner, Amount assessed as 

benefits . $75.00 

Part of lot 10, being the westerly 135 feet by full width of 
said lot, Flora B. Markwood, owner, Amount assessed as 

benefits . $319.14 


21 Part of lot 9, being the westerly 135 feet by full 
width of said lot, Flora B. Markwood, owner, 

Amount assessed as benefits. $244.14 

Part of lot 8, being the westerly 135 feet bv full width of 
said lot, IT. W. Scammel and Angus Lamond, owners, 


Part of lot 7, being the westerly 135 feet by full width of 
said lot, Washington Real Estate Company, own el’s, 

Amount assessed as benefits. $244.14 

Part of lot 6, being the westerly 135 feet by full width of 
said lot, Jennie G. Pickard, owner, Amount assessed as 

benefits . $244.14 

Part of lot 5, being the westerly 135 feet by full width of 
said lot, Abbie M. Chamberlain, owner, Amount assessed 

as benefits \. $319.14 

Part of lot 4, being the westerly 135 feet by full width of 
said lot, William A. Carpenter, owner, Amount assessed 
as benefits. $75.00 
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In Square 2668. 

Part of lot 816, being the southerly 145 feet by full width 


of said lot, Fannie C. Smith, owner, Amount assessed as 

benefits . $435.21 

Part of lot 816, being the northerly 145 feet by full width 
of said lot, Albert C. Ridgway, owner, Amount assessed 

as benefits. $300.00 

All of lot 818, Miriam E. Small, owner, Amount assessed 

as benefits. $20.37 

22 All of lot 38, Charles H. Roesch, owner, Amount 

assessed as benefits. $35.79 


Schedule No. 2. 

Benefits. 

In Square 2668. 


All of lot 37. Abram L. Swartwout, owner, Amount as¬ 
sessed as benefits. $35.79 

All of lot 36. Martha Scott, owner, Amount assessed as 

benefits . $35.79 

All of lot 35. Clarence L. Harding, owner, Amount as¬ 
sessed as benefits. $35.79 

All of lot 9. Lucretia S. Beam, owner, Amount assessed 

as benefits. $96.98 

All of lot 806. Thomas J. and Ellen E. Easier, owners, 

Amount assessed as benefits. $33.80 

All of lot 817. Thomas Edwards, Jr., owner, Amount as¬ 
sessed as benefits. ..» $OD* 80 

All of lot 805. Charles S. and Susan E. Albert, owners, 

Amount assessed as benefits. $33.80 

All of lot 54. Harmon S. Palmer and Benjamin .N. 

Brouner, owners, Amount assessed as benefits. $33.80 

All of lot 53. [Harmon S. and Susan E. A.]* Harmon 
S. Palmer and Benjamin N. Brouner, owners, Amount 

assessed as benefits. $33.80 

23 All of lot 52. Harmon S. Palmer and Benjamin 

N. Brouner, owners, Amount assessed as benefits. $33.80 

All of lot 804. Samuel J. Spearing, owner, Amount as¬ 
sessed as benefits.]. $49.39 

All of lot 807. Miriam E. Small, owner, Amount assessed 

as benefits. $65.61 

All of lot 808. Frederick W. Behrens, owner, Amount as¬ 
sessed as benefits. $61.09 

All of lot 39. Frederick W. Behrens, owner, Amount as¬ 
sessed as benefits.*.... $34.37 


[* Words enclosed in brackets erased in copy.] 
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All of lot 40. Samuel Cross, owner, Amount assessed as 

benefits . $34,37 

All of lot 41. Annie P. Clark owner, Amount assessed as 

benefits . $34.37 

All of lot 47. Aaron Johns, owner, Amount assessed as 

benefits . $40.89 

All of lot 48. Max M. Rich, owner, Amount assessed as 

benefits . $40.89 . 

All of lot 49. Alexander MeKinzie, owner, Amount as¬ 
sessed as benefits. $40.89 

All of lot 810. Henry H. Bergman, owner, Amount as¬ 
sessed as benefits. $81.77 

24 All of lot 42. Charles T. Caldwell, owner, Amount 

assessed as benefits. $34.39 

All of lot 43. Orange S. Firman, owner, Amount assessed 
as benefits. $34.39 

Expenses. 

Clerk’s Costs. $15.50 

Witnesses . $2.50 

Advertising: 

Herald. $5.70 

Star. $8.85 

Post.•. $8.85 

Law Reporter. $6.36 

Jurors . $125.00 

Marshal. $20.00 


Total Costs. $192.76 


25 Order Finally Confirming Verdict. 


Filed March 26, 1907. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

In re Opening of an Alley Through Squares 2668 and 2669 
(Formerly Known as Block 40, North Grounds Columbian 
University, and Block 19, Meridian Hill), in the District 
of Columbia. No. 708, District Court. 

On motion of the petitioners, the Commissioners of the District of 
Columbia, and it appearing to the Court that no objections or ex¬ 
ceptions have been filed to the verdict of the jury returned and filed 
herein on the 8th day of February, A. D., 1907, it is by the Court 
this 26th day of March, A. D. 1907, ordered, That the said verdict, 
awards and assessments be and the same are hereby in all respects 
finally ratified and confirmed; and it is further oi-dered, adjudged 
and decreed that the land mentioned and described in these pro- 


staasMaiinHHBHnK 





















14 


FREDERICK AV. BEHRENS ET AL. VS. 


ceedings as necessary for the opening of an alloy through squares 
2668 and 2669 in the District of Columbia, bo and the same is 
hereby condemned for the said purpose. 

By the Court: 

JOB BARNARD, Justice. 


26 Motion to Vacate Award & Confirmation as to Lots Owned 

by F. 11'. Behrens et at. 

Filed May 31, 1907. 

In the Supreme Court of the District of Columbia, Holding 

United States District Court. 


In re Opening an Alley Through Squares 2668 and 2669. No. 

708, District Court. 


Come now by their attorney the hereinafter named persons, 
owners of lots in square 2668, and appearing specially for the pur¬ 
pose of this motion and none other, jointly and severally move the 
court to vacate the order entered in said proceedings confirming the 
award filed by the jury summoned therein in so far as the same 
undertakes to assess sums of money against the properties of these 
movants as alleged benefits and to the same extent to set aside and 
vacate said award, and for cause show*: 

1. That the statute under which the said proceedings purport to 
have been taken is unconstitutional and void in that 

A. It provides for the apportionment of the total amount of dam¬ 
ages for land condemned and the expenses of the proceedings, in¬ 
cluding the salary of the special assistant attorney for (lie District of 
Columbia, without regard to actual benefits accruing to the property 


to be assessed. 

B. The assessments are arbitrarily required to equal the amount 
of damages and expenses of the proceeding and to extend to all the 
property in the square without legislative determination of 
27 the assessment area, or of the extent of benefits accruing, in 
any particular case, because the statute is general and was 
passed without legislative consideration of any particular improve¬ 


ment-. 


C. The operation of the statute is unequal and unjust in dis¬ 
criminating between the owners of land to be condemned and the 
owners of land to be assessed for benefits for that it provides for 
personal service of notice upon owners of land to be condemned and 
not for such notice to owners of land to be assessed for benefits. 

2. That there is no authority conferred by said statute or any 
statute to assess upon the properties of these movants any part of the 
expense of opening the alley in question, for that 

A. There was and is in said square 2668 an alley which subserves 
all the purposes of ingress and egress to and from the rear of the 
properties of these movants. 
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B. The opening of the alley in question does not in any wise 
benefit or increase the value or beneficial use of the properties of 
those movants. 

3. That there was not in fact any ascertainment by said jury of 
actual benefits accruing from the opening of the alley in question, 
but a patent arbitrary apportionment of the amount of damages and 
costs among certain lots fronting on Harvard and Girard streets, at 
the uniform rate of about two dollars per front foot. _ 

4. That inasmuch as the said statute is clearly ineffective and 
void so far as it undertakes to direct the assessment of benefits among 

all the lots in the particular square and, if valid, must be 

28 limited to authorizing only the assessment of the actual 
amount of benefit accruing to property actually benefited, 

the notice by publication was under the circumstances too vague and 
indefinite to apprize these movants or their grantors Jhat an assess¬ 
ment of benefits against their properties or any of them was intended 
or contemplated. 

5. That these movants or their grantors had no notice that an 
assessment of benefits against their properties was intended or con¬ 
templated in said proceedings. 

6. That the said poceedings so far as the assessment of benefits 
against the properties of these movants is concerned were not due 
process of law inasmuch as notice thereof was not given these 
movants in sufficient or proper form or manner. 

7. That the hearing before the said jury, so far as the assessment 
of benefits against the properties of these movants is concerned was 
purely ex parte. 

8. That these movants or their grantors had no notice of the filing 
of the said award until after the confirmation thereof, when they 
were severally served with notices of special assessment pursuant 
thereto by the officers of the District of Columbia. 

9. That- the said proceedings were irregular, unauthorized and 
void in that the petition filed therein prayed, in effect, that the dam¬ 
ages awarded, and in terms, that the expenses of the proceedings, be 
assessed as benefits; and the order for summoning the jury likewise 

in effect directed the assessment of the full amount of dam- 

29 ages and expenses as benefits, and the jury, as is patent upon 
the face of their award, merely apportioned the amount of 

damages and expenses without regard to actual benefit resulting from 
the opening of the alley in question. 

10. That the assessments complained of are so manifestly unjust 
and unwarranted as to amount to confiscation. 

WILLIAM C. PRENTISS, 

Attorney for the Following Named Owners 

of Lots hi Square 2668: 

Frederick W. Behrens, owner of lot 808. 

Annie P. Clark, owner of lot 41. 

Max M. Rich, owner of lot 48. 

Henry PI. Bergmann, owner of lot 810. 

Orange S. Firmin, owner of lot 43. 

Martha Scott, owner of lot 36. 
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Thomas J. and Eileen E. Easier, owners of lot 806. 

Harmon S. Palmer, owner of lots 52, 53, and 54. 

Hattie Cross and Ella E. Cross, hell’s at law, and widow of Samuel 
Cross, and owners of lot 40. 

A. L. Swartwout, owner of lot 37, 

Edward H. Thomas and James F. Smith, Esqrs.: 

Please take notice that on Friday next, May 24,1907, at 10 o’clock 
A. M. or so soon thereafter as counsel can be heard, I shall call up 
the foregoing motion in Criminal Court No. 2. 

WILLIAM C. PRENTISS, 
Attorney for the Persons Above Named. 

30 Order Overruling Motion to Vacate Certain Assessments. 

Filed June 10, 1907. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

In re Opening an Alley Through Squares 2668 and 2669. No. 

708, District Court. 

This cause came on to be heard upon the motion to sot aside and 
vacate certain assessments returned by the jury herein, filed by 
Frederick W. Behrens, Annie P. Clark, Max M. Rich, Henry H. 
Bergman, Orange S. Firm in, Martha Scott, Thomas J. and Eileen 
Lasier, Harmon S. Palmer, Hattio Cross and A. L. Swartwout, and 
was argued by counsel; whereupon it is this 10th day of June, A. D., 
1907, ordered That the said motion be and the same is hereby over¬ 
ruled, to which ruling and action of the Court the aforosaid movants 
through their counsel except and note and appeal in open court, 
and bond for costs fixed at $100. 

Bv the Court: 

JOB BARNARD, Justice. 
Memorandum. 

June 17, 1907.—Appeal Bond filed. 

31 Designation of Record on Appeal. 

Filed July 2, 1907. 

In the Supreme Oourt of the District of Columbia. 

Reopening of an Alley in Squares 2668 and 2669. No. 708, 

District Court. 

The Clerk of said Court will please prepare transcript of record 
on appeal and include therein: 

Petition and accompanying plat. 

Notice and order of publication and return of marshal. 

Proofs of publication (omitting copies of order). 

Order accepting and directing jury, January 15, 1907. 
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Verdict of jury. 

Order confirming verdict of jury. 

Motion to vacate award and confirmation. 

Order overruling motion to vacate award and confirmation. 
Copy of docket entries. 

Mem. appeal bond filed. 

Designation of record. WILLIAM C. PRENTISS, 

Attorney for Appellants. 

32 Doclcet Entries. 


Supreme Court of the District of Columbia, Holding a U. S. District 

Court for said District. 


No. 708. 


Parties. 

Action. 

Libelant’s Proctor. 

In re Opening of an alley 

Open an alley. 

E. H. Thomas. 

through Squares 2668 
& 2669 (formerly Bl’k 

Jas. F. Smith. 

40 N. Grounds Colum- 


Claimant’s Proctor. 

bia- University and Bl’k 


W. C. Prentiss. 

19, Meridian Hill). 


• 

Date. 

Proceedings. 

% 


1906. 

Doc. 21. Petition of Commissioners of D. C. & Exhibits 1 & 2 filed. 
“ “ Notice & Order of publication 4 copies M. 5, p. 2S2 “ 

1907. 


<< a 

a u 

<( a 

a a 

a a 

“ 15. 


a 

a 

a 


a 

a 

a 


a 

a 

a 


Jan. 11. Proof of publication from Wash. Herald $5.70 

Evening Star $.85 
Law Reporter Co. $6.36 
Wash. Post $8.85 

Notice & order of publication ret. served various owners “ 
Order directing marshal to summon jury M. 5—p. 300 

‘ “ “ returned served 


a 

a 

a 


a 


a 


“ “ “ accepting & directing Jury M. 5, p. 302 “ 

“ 28. Spa. ad. test, of Jan. 26" returned served (3) for D. C. “ 
Feb. 8. Verdict of Jury M. 5, p. 341. 

M’ch 26. “ “ “ confirmed M. 5, p. 459 Docket & Index “ 

May 31 . Motion of F. W. Behrens et al. to vacate award & appear- 


anC0 

“ “ “ “ W. C. Prentiss 

June 10. Motion of F. W. Behrens et al. to vacate award over¬ 
ruled—M. 6, p. 131 

“ “ Appeal noted Cost Bond fixed at $100 

“ 17. Bond on Appeal for $100—Approved 

“ “ Additional Deposit for Costs by W. C. Prentiss 2.70 

July 2. Designation of Record on Appeal 

3—1814a 
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33 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
32, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, In the Matter of Opening of an Alley through 
Squares 2668 and 2(189 (formerly known as Block 40, North Grounds 
Columbian University and Block 19, Meridian Hill) in tlio District 
of Columbia, District Court No. 708, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at. the city of Washington, in said District, this 
26th day of July, A. D., 1907. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed mi cover: District of Columbia supreme court. No. 
1814. Frederick W. Behrens et al., appellants, vs. Henry B. F. Mac- 
farland et al. Court of Appeals, District of Columbia. Filed Jul- 30, 
1907. Henry W. Hodges, clerk. 



ADDITION TO RECORD PER STIPULATION OP 

COUNSEL. 


Court of Appeals, District of Columbia 

JANUARY TERM, 1908. 

No. 1814. 

Frederick W. Behrens et al., Appellants, 

vs. 

Henry B. F. Macfarland et al., Commissioners of the District of 

Columbia. 


FILED FEBRUARY 7, 1908. 


Court of Appeals, District of Columbia, January Term, 1908. 

No. 1814. 

Frederick W. Behrens et al., Appellants, 

vs. 

Henry B. F. Macfarland et al. 

Stipulation. 

It is stipulated by and between counsel for the respective parties 
that the certified copy of order hereto attached shall be and be re¬ 
garded as a part of the transcript on appeal in the above entitled 
cause, the said order having been by inadvertence omitted from said 
\ transcript. 

WILLIAM C. PRENTISS, 

Attorney for Appellants. 
JAS. FRANCIS SMITH, 

, Attorney for Appellees. 
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Filed January 11, 1907. J. R. Young, Clerk. 

Supreme Court of the District of Columbia. 

No. 70S, District Court. 

In re The Opening op an Alley Through Squares 2668 and 
2669 (Formerly Block 40, North Grounds, Columbian Uni¬ 
versity, and Block 19, Meridian Hill), in the District op 1 
Columbia. 

Upon consideration of the petition of the Commissioners of the 
District of Columbia, filed herein, and it appearing to the Court, that 
the notice heretofore ordered herein has been duly published and 
that a copy of said notice has been duly served upon such of the 
owners of the fee of the land to be condemned as may be found by 4 
the Marshal or his deputies within the District of Columbia, it is, 
on motion of counsel for said Commissioners, this 11th day of Janu¬ 
ary, A. D. 1907, Ordered, that the Marshal summon a jury of five 
judicious, disinterested men not related to any person interested in 
these proceedings, and not in the service or employment of the Dis¬ 
trict of Columbia or of the United States, to be empaneled and sworn 
by the Court, on the 15th day of January, A. D. 1907, at 10 o’clock 
A. M., to assess the damages each owner of land to be taken may sus¬ 
tain by reason of the opening of said alley in said Squares numbered 
2668 and 2669, in the District of Columbia, as contemplated by 
these proceedings, and the condemnation of the land necessary for 
the purpose of such opening; and to assess the benefits resulting 
therefrom, including the expenses of these proceedings, in accord¬ 
ance with the provisions of Section 1608 et seq. of the Code of Law 
for the District of Columbia. 

By the Court: 

JOB BARNARD, Justice. 

[Seal Supreme Court of the District of Columbia.] 

A true copy. 

Test- 

' J. R, YOUNG, Clerk, ■ 

By F. E. CUNNINGHAM, Ass’t Clerk. 

[Endorsed:] No. 1814. Frederick W. Belircnds et al, appellants, 
vs. Henry B. F. Macfarland et al., Commissioners of the District of 
Columbia. Addition to record per stipulation of counsel. Court of 
Appeals, District of Columbia. Filed Feb. 7, 1908. Henry W. 
Hodges, clerk. 
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Court of Appeals, District of Columbia. 

OCTOBER TERM, 1907 


Frederick W. Behrens, Annie P. 
Clark, Max M. Rich, et al., 

Appellants 


vs. 

Henry B. F. Macfarland, Henry 
L. West, and John Biddle, Com¬ 
missioners of the District of Col¬ 
umbia. 


y No. 1814 


j 


BRIEF FOR APPELLEES. 


On the 21 st of December, 1906 , die Commissioners of the 
District of Columbia filed a petition for the purpose of ac¬ 
quiring* the land necessary for the opening of an alley in 
squares numbers 2668 and 2669 (formerly known as Block 
40 , north grounds, Columbian University, and Block 19 , 
Meridian Hill), and for an assessment, of the benefits resulting 
from the said opening in accordance with the provisions of 
the law, authorizing such proceedings, which provisions, in so 
far as they are pertinent to this appeal, are contained in certain 
sections of the Code of Law for the District of Columbia, and 
are as follows: 

“Sec. 1608 . That the Commissioners of the District ot 
Columbia be, and they are hereby authorized to open, extend, 
widen or straighten alleys and minor streets in the District 
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of Columbia under the following conditions, namely: First, 
upon the petition of the owners of more than one-half of the 
real estate in the square or blocks in which such alley or 
minor street is sought to be opened, extended, widened, or 
straightened, accompanied by a plat showing the opening, 
extension, widening, or straightening proposed ; second, when 
the Commissioners deem that the public interests require such 
opening, extension, widening, or straightening; third, when 
the health officer of said District certifies to the necessity for 
the same on the grounds of public health; Provided, That a 
minor street shall be of a width of not less than forty feet nor 
more than sixty feet and shall run through a square or block 
from one street to another. 

Sec. i6o8f. That the said court shall cause public notice of 
not less than ten days to be given of the filing of said pro¬ 
ceedings, by advertisement in such manner as the court shall 
prescribe, which notice shall warn all persons having any in¬ 
terest in the proceedings to attend court at a day to be 
named in said notice, and to continue in attendance until the 
court shall have made its final order ratifying and confirm¬ 
ing the award of damages and assessment of benefits of the 
jury; and, in addition to such public notice, said court, when¬ 
ever in its judgment it is practicable to do so, shall cause a 
copy of said notice to be served by the United States marshal 
for the District of Columbia, or his deputies, upon such 
owners of the fee of the land to be condemned as may be 
found by said marshal or his deputies within the District of 
Columbia. 

Sec. i6o8j. That said jury shall assess as benefits accruing 
by reason of said opening, extension, widening, or straight¬ 
ening an amount equal to the amount of damages as ascer¬ 
tained by them as hereinbefore provided, including five dol¬ 
lars per day for the marshal, and five dollars per day for each 
juror, for the services of each when actually employed, and 
all other expenses of such proceedings upon each lot or part 
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of lot or parcel of land in the square or block in 
which such alley or minor street is to be opened, extended, 
widened, or straightened, and upon each lot, part of lot, or 
parcel of ground in the squares or blocks confronting the 
square in which such alley or minor street is to opened, ex¬ 
tended, widened, or straightened, which will be benefited by 
such opening, extension, widening, or straightening, in the 
proportion that said jury may find said lots, parts of lots, or 
parcels of land will be benefited. 

Section i 6 o 8 i. That the court shall have power to hear and 
determine any objections which may be filed "to said verdict 
or award, and to set aside and vacate the same, in whole or in 
part, when satisfied that it is unjust or unreasonable, and in 
such event a new jury in the case, having the qualifications 
hereinbefore mentioned, shall be summoned, who shall pro¬ 
ceed to assess the damages or benefits, as the case may be, 
in respect of the land as to which the verdict may be vacated, 
as in the case of the first jury: Provided, That the excep¬ 
tions or objections to the verdict and award shall be filed 
within thirty days after the return of such verdict.” 

Upon the filing of the petition, by direction of the court, a 
notice was published in the Washington Law Reporter and 
in three daily newspapers, to the effect that the Commis¬ 
sioners had filed a petition for the opening of an alley 
through squares numbers 2668 and 2669 (formerly block 40 , 
north ground's, Columbian University, and block 19 , Meri¬ 
dian Hill), as shown on the plat or map filed with the pe¬ 
tition, and praying that a jury of five judicious, disinterested 
men be summoned by the United States marshal to assess the 
damages the owners of the land taken might sustain by 
reason of the condemnation of their land, and to assess the 
benefits resulting from the opening of said- alley, including 
the expenses o,f the proceedings, as provided for by the sec¬ 
tions of the code hereinbefore set out, and warning all 
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persons having any interest in the proceeding to be in court 
at the day and time named in the notice, and to continue in 
attendance until the court shall have made its final order rati¬ 
fying and confirming the award of damages and the assess¬ 
ments of benefits of the jury. 

The said notice was duly published according to the terms 
of the order of the court, and certificates of publication duly 
filed. (R. 6 and 7.) Thereupon, by order of the court, a 
jury was summoned by the marshal, and accepted and sworn 
by the court on the 15th day of January, 1907, which jury, 
after hearing, in the presence of the court, such testimony 
as was offered by the parties interested, filed its verdict on 
the 8th day of February, 1907. On the 26th day of March, 
1907, the said verdict was finally ratified and confirmed by 
the court. 

On the 31st of May, 1907, the appellants herein, owners of 
certain lots in sq. 2668, which had been assessed for benefits, 
filed a motion to vacate the order confirming the verdict of 
the jury in so far as it related to the pieces and parcels of 
ground owned by the said appellants (the verdict, so far as the 
said appellants are concerned, relating to assessments against 
their property only, no land of any of them having been taken) 
said motion being upon the grounds, generally (a) that the 
statute under which the said proceedings purported to be 
taken is unconstitutional and void; (h) that the notice given 
was insufficient, and, (c) that the assessments were unreason¬ 
able and unjust. The court, after hearing, passed an order 
overruling the said motion, from which order this appeal was 
taken. 

ARGUMENT. 

I, The Order Brought Here eor Review is not 

AppEalabue. 

It is a settled principle of appellate jurisdiction that an ap¬ 
peal does not lie from an order of an inferior court upon a 
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matter which rests in the discretion of the court. .Thus an 
order overruling a motion for a new trial is not appealable. 
And an order denying a motion to vacate an appealable order 
cannot be appealed from. The appeal must be taken from 
the original order. This principle has been repeatedly 
affirmed by this court. Babbington v. Brezvery Co. (13 D. C., 
532); D. C. v. Cemetary, etc., (5 App., 497). The case last 
cited is directly in point, the order sought to be appealed from 
being an order overruling a motion to vacate an order of con¬ 
firmation in a condemnation case. The court, after stating 
that there were questions of a technical character which lay 
upon the threshhold of the inquiry, said!: 

“First among these latter is the question whether the appeal 
of the District of Columbia from the order of the court below 
* of December 22, 1894, whereby that court refused to vacate 
its previous order of confirmation of the report of the Com¬ 
missioners for the assessment of the land sought to be taken 
can be sustained. We do not think it can. The motion made 
to vacate the order was in the nature of a motion for a new 


trial ( R. R. Co. v. Nesbit, 10 How., 395; Garrison v. N. Y., 
21 Wall., 196), and it is well settled law that from an order 
refusing or granting such a motion no appeal will lie. The 
motion is one addressed to the discretion of the court, and 
from the exercise of that discretion in the absence of statute, 
there is no right o,f appeal to a purely appellate tribunal.” 
It is apparent that any other ruling would render the rules 
of court limiting the time in which a party may take or perfect 
an appeal futile. By the simple device of submitting a motion 
to the court, at any time within the term, to vacate its judg- • 


rnent rendered during the term, the litigant might extend the 


time allowed .for an appeal, particularly in the District court, 
where the terms run for six months, to a time greatly in ex¬ 


cess of that allowed by the rules. If the court below had 


granted the motion and set aside its previous judgment, no 


appeal would lie in favor of the appellees. Moreover, if the 




court had seen fit to do so, the case would have been 
left in an awkward situation, inasmuch as the statute author¬ 
izes the court below to review the verdict of the jury and to 
set it aside, if in the judgment of the court it was unjust or 
excessive, upon objections filed, provided the objections were 
filed within thirty days from the time of the rendition of the 
verdict, so that, in any event, even if the court below had set 
aside its judgment confirming the verdict, no objections having 
been taken within thirty days after the return of the verdict, 
ft would have had no jurisdiction under the statute to vacate 
the verdict and order a second jury summoned. 

Section 1608I of the Code provides that, “when confirmed 
by the court, the several assessments herein provided to be 
be made, shall severally be a lien upon the land assessed.” 
The assessments complained of in this case having been con-, 
firmed by the court, the liens have therefore, under the pro¬ 
visions of the law, attached. If the assessments upon which 
these liens are founded are invalid by reason of the unconsti¬ 
tutionality of the law, the lack of legal notice, or other 
reason, appropriate remedies by collateral proceedings are 
available/ 


The Taw is Constitutional. 

This objection is based upon the theory that the law pro¬ 
vides for the apportionment of the total amount of damages 
for land condemned, together with the expenses of the pro¬ 
ceedings, arbitrarily, without regard to actual benefits accru¬ 
ing to the property to be assessed. This question was discuss¬ 
ed in the recently decided case of Brandenberg v. The District 
of Columbia , 205 U. S., 135. That was a case involving the 
validity of a special assessment, growing out of condemnation 
proceedings for the opening of a minor street under statutory 
provisions almost identical with those governing the case at 
bar, the language of the provision under discussion in that 
case being as follows: 
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“That the said jury shall apportion an amount equal to the 
amount of the said damages so ascertained and appraised as 
aforesaid, including five dollars .for the services of the said 
marshal when actually employed and five dollars per diem for 
the services of each of said jurors when actually employed, 
according to each lot or part of lot or parcel of land in such 
square may be benefited by the opening, widening, extending, 
or straightening of such alley or minor street.” 

It will be seen that there is no substantial difference be¬ 
tween the language of the act under consideration in the Su¬ 
preme Court and the act involved in the case at bar. In the 
present case the jury are instructed to “assess” as benefits 
accruing by reason of said opening, and so forth, an amount 
equal to the amount of damages as ascertained by them upon 
each lot or part of lot or parcel of land in the square or block 
in which said alley or minor street is to 'be opened', and upon 
each lot, part of lot or parcel of ground in the squares or 
grounds confronting the square in which said alley or minor 
street is to be opened. The only substantial difference is 
that the assessment area in the present case is extended to the 
squares confronting the square in which the alley is to be 
opened, whereas in the Brandenburg case the assessments were 
restricted by the law to the single square in which the alley 
or minor street was to be opened. The Supreme Court said 
in that case: 

“The main issue is upon the constitutionality of the act. 
The statute authorizes the Commissioners of the District to 
condemn, open, widen, etc., alleys upon the presentation to 
them of a plat of the same accompanied by a petition of the 
owners of more than one-half of the real estate in the square 
in which such alley is sought to be opened, etc., or in certain 
other cases. After prescribed preliminaries the Commis¬ 
sioners are to apply to the marshal of the District to empanel 
a jury of twelve disinterested citizens, and the marshal is to 
empanel them, first giving ten days’ notice to each proprietor 
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of land in the square. The jury is to appraise the damages 
tc real estate and also is to "apportion an amount equal to 
the amount of said damages so ascertained and appraised as 
aforesaid," including fixed pay for the marshal and jury, 
"according as each- lot or part of lot of land in such square 
may be benefited by the opening, widening, extending or 
straightening such alley,” with certain deductions. * * * 

The law is not a legislative adjudication concerning a par¬ 
ticular place and a particular plan like the one before the 
court in Wight v. Davidson, 1S1 U. S., 371. It is a general 
prospective law. The charges in all cases are to be appor¬ 
tioned within the limited taxing district of a square, and 
therefore it well may happen, it is argued, that they exceed 
the benefit conferred, in some case of which Congress never 
thought and upon which it could not have passed. The 
present is said to be a flagrant instance of that sort. If this 
be true, perhaps the objection to the act would not be dis¬ 
posed of by the decision in Louisville & Nashville R. R. Co. 
v. Barber Asphalt Paving Co 197 U. S. 430. That case 
dealt with the same objection, to be sure, in point of form, 
but a very different one in point of substance. The assess¬ 
ment in question there was an assessment for grading and 
paving, and it was pointed out that a legislature would be 
warranted in assuming that grading and paving streets in a 
good sized city commonly would benefit adjoining land more 
than it would cost. The chance of the cost beimr creator 
than the benefit is slight, and the excess, if any, would be 
small. These and other considerations were thought to out¬ 
weigh a merely logical or mathematical possibility on the other 
side, and to warrant sustaining an old and familiar method 
of taxation. It was emphasized that there should not be ex¬ 
tracted from the very genera! language of the Fourteenth 
Amendment, a system of delusive exactness and merely logi¬ 
cal form. 

But when the chance of the cost exceeding the benefit grows 
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large and the amount of the not improbable excess is great, 
it may not follow that the case last cited will be a precedent. 
Constitutional rights like others are matters of degree. To 
illustrate: “Under the police power, in its strict sense, a cer¬ 
tain limit might be set to the height o,f buildings without 
compensation, but to make that limit five feet would require 
compensation and' a taking by eminent domain. So it well 
might be that a form of assessment that would be valili for 
paving would not be valid for the more serious expenses in¬ 
volved in the taking of land/'’ Such a distinction was relied 
on in French v. Barber Asphalt Paving'Co., 181 U. S., 324, 
344, to reconcile the decision in diet casi with Norwood 
Baker, 172 U. S. 269. 

And yet it is evident that the act of Congress under con¬ 
sideration is very like earlier acts that have been sustained. 
That passed upon in Wight v. Davidson, it is true, dealt 
with a special tract, and so required the hypothesis of a legis¬ 
lative determination as to the amount of benefit conferred. 
But the real ground of the decision is shown by the citation 
(181 U. S. 378, 379), of Bauman v. Ross, 167 U. S. 548, 
when the same principle was sustained in a general law. 167 
U. S. 589, 590. It is true again that in Bauman v. Ross the 
land benefited was to be ascertained' by the jury instead of 
being limited by the statute to a square, but it was none the 
less possible that the sum charged might exceed the gain. As 
only half the cost was charged in that case it may be that on 
the practical distinction to which we have adverted it) con¬ 
nection with Louisville & Nashville R. R. Co. v. Barber 
Asphalt Paving Co., the danger of such an excess was so 
little that it might be neglected, but the decision was not put 
on that ground. 

In view of the decisions to which we have referred it 
would be unfortunate if 1 the present act should be declared 
unconstitutional after it has stood so long. We think that 
without a violent construction of the statute it may be read 
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in such a way as not to raise the difficult question with which 
we have been concerned. It is true that the jury is to appor¬ 
tion an amount equal to the amount of the damage ascer¬ 
tained, but it is to apportion it “according as each lot or part 
of lot of land in such square may be benefited by the open¬ 
ing, etc.” Very likely it was thought that in general, having 
regard to the shortness of the alleys, the benefits would be 
greater than the cost. But the words quoted permit, if they 
do not require, the interpretation that in any event the ap¬ 
portionment is to be limited to the benefit, and if it is so 
limited all serious doubt as to the validity of the statute 
disappears. 

It is clear, however, from the .petitions and the returns 
that the jury did not administer the statute in the way in 
which we have determined that it should be read. About 
one-fifth of each lot was taken, and was valued at $92 and 
$75> respectively. That would give a value of $368 and 
$300, at the most, to the remaining portions, before the im¬ 
provement was made. These lots were assessed $650 less 
said $92, or $558, and $550 less said $75, or $475. It is most 
improbable that the widening of an alley could have nearly 
trebled the value of each lot We think it apparent, as was 
assumed by the Court of Appeals, that the jury understood 
their duty to be to divide the whole cost among the land- 
owners, whether the benefit was equal to their share of the 
cost or not. It must be admitted that the language of the 
statute more or less lent itself to that understanding. There 
is nothing in the record sufficient to show that the jury took 
a different view, or that they limited the assessment to the 
benefit actually conferred on these lots.” 

In the present case the jury reported as follows: (R. 9.) 

“And we, the jury aforesaid, find that the lots or parts of 
lots or parcels of land which will be benefited by the open¬ 
ing of an alley in said blocks as aforesaid, are the lots or 
parts of lots or parcels of land mentioned and described in 
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Schedule No. 2, hereto annexed as part hereof, and we find 
that the several lots or parts of lots or parcels of land men¬ 
tioned in said Schedule 2, will be benefited to the extent 
of the respective amounts mentioned and set forth in said 
Schedule No. 2 and we hereby assess against the said lots 
or parts of lots or parcels- of land' respectively as and for the 
benefits as aforesaid, the several amounts mentioned, speci¬ 
fied and set forth in said Schedule No. 2. 

There is nothing in the record herein to negative the positive 
declaration of the jury just quoted. No showing is made by 
the appellants that the assessments returned by the jury against 
their several properties represent anything other than direct 
and actual benefits resulting to the said properties from the 
opening of the alley for which the proceedings were insti¬ 
tuted. The amount of the assessment complained of them¬ 
selves support this view. They range in amount from $33 
to $75 per lot according to the size of the lot, the ratio being 
exactly $2 per foot front, the only fact which the appellants 
rely upon being the fact that the assessments exactly equal 
the total amount of damages plus the cost of the proceeding. 
But inasmuch as it was the duty of the jury to assess the full 
amount, if they found adjacent properties in the square or the 
confronting squares benefited to the full amount, and inas¬ 
much as the assessments were limited to this amount by law, 
this fact is without the significance attactied to it by the 
appellants.. 

In Hennessy v. Douglas County et al (99 Wis-., 127), the 
Court said: 

“It was argued on behalf of the plaintiff that, because the 
words “feet front” and “number of feet per lot” appear in 
the tabulation and schedules annexed to the reports, the 
benefits assessed were coincident with the area of the lots or 
number of feet frontage, and hence that the assessment of 
benefits was made, as in the case of Hayes v. Douglas Co. 92 
Wis. 429, according to the front-foot rule, and that thereby 



the positive statements in the certificates and reports of the 
board of public works that the assessment w.a's made accord¬ 
ing to the benefits secured to each lot assessed were rebutted 
and overcome, inasmuch as the entire assessment in front o.f 
any lot or parcel, divided by the number of feet frontage, 
produced a uniform sum, assumed to be the rate of the as¬ 
sessment per front foot. In the case of Hayes v. Douglas Co. 
the assessment showed that the amount assessed against each 
lot corresponded in like manner with the number of feet front¬ 
ing on the street improved, but that case is clearly dfstinguish- 
able from the present. The evidence of the engineer there 
was that the general method of making assessments was to 
take the whole number of feet frontage on the street, and 
divide the cost by the number of feet, and assess It at so much 
per foot; and this was sustained by the testimony of other 
members of the board of public works. There is no such 
evidence in the present case, but the inference is attempted 
to be drawn from the data stated that the assessments here in 
question were made according to the same erroneous rule. In 
that case the court found as a fact that “the amount to be 
assessed back as benefits per front foot was found by dividing 
the entire cost of the improvement by the number of feet 
frontage on both sides of that part of the street or avenue 
to be improved.” The reports did not, as in the present 
case, certify or assert that the assessment was according to 
the benefits accruing to such lot or parcel of real estate by 
such improvement. 

The validity of these assessments is to be determined from 
what appears upon the face of the proceedings, substantially 
as if on a demurrer thereto. No extrinsic evidence of in¬ 
validity is relied on. They must be held valid if upon their 
face the statutory power has been substantially complied 1 
with. In order to sustain the assessments, it must appear 
affirmatively that they have been made in substantial com¬ 
pliance with the authority given by the charter. Hayes v. 
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Douglas Co. 92 Wis. 441, and cases cited. In that case it was 
said: “When it is required that the assessment shall be accord¬ 
ing to benefits accruing to each parcel, an assessment by the 
frontage rule does not show affirmatively a compliance with 
the statute. While such an assessment is not necessarily 
erroneous, it is presumed to be so unless the return shows 
that the board has considered that matter, and finds that the 
benefits are in the proportion of the frontage of each parcel.” 

The reports under consideration appear to fully satisfy 
the requirements of the rule thus stated, for they show that 
the assessment is according to the benefits secured to each 
lot or parcel, and must therefore necessarily be correct. 

The positive statements therein contained cannot be avoided 
by mere arguments or ingenious inferences. We do not 
think that the final reports of these assessments show that 
they were made on the front-foot rule or according to the area, 
and the inference attempted to be drawn to that effect is not 
justified, we think, by the record. The reports show definite 
assessments for definite amounts upon certain specified lots 
for the amount o,f benefits accruing to such lots or parcels for 
such improvement. This averment is clear, direct, and cer¬ 
tain, and there is nothing to furnish ground for any other 
inference. The language used shows that the amounts so 
assessed were apportioned upon and according to benefits 
accrued. It is enough, we think, that the return shows by 
inclusive statement, that the action of the board was within 
the law.” 

The inference that the jury did not levy the assessments 
according to benefits, but according to an arbitrary rule, 
sought to be drawn from the fact that the assessments against 
property fronting on Harvard and Girard streets was at the 
uniform rate of two dollars per foot front, is further nega¬ 
tived by the fact that the assessments against lots in square 
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higher rate. 

The court, in the Brandenburg case found, as a matter of 
fact that the assessments returned by the jury exceeded the 
benefits to the property, reaching that conclusion from the 
circumstance appearing in the verdict, that the award of the 
jury indicated a certain value for the land before the improve¬ 
ment. whereas the assessment returned represented three times 
the value so indicated. Applying the same reasoning to the 
present case, we find that the indicated value o,f the lots of the 
appellants before the improvement was ninety cents per 
square foot, and the increased value indicated by the assess¬ 
ment oi two dollars per foot front is less than one and one 
half cents per square foot, an increase of about one and one- 
half per cent, in this case, as against two hundred and fifty 
or three hundred per cent, in the Brandenburg case. 

III. The Notice Was Sufficient. 

The objections raised by the appellants, in so far as they 
relate to the question of notice, are to the effect that the 
published notice was too vague and indefinite to apprise them 
that an assessment of benefits against their properties was 
contemplated. 

The act requires that the court shall cause public notice 
of not less than ten days to be given of the filing of the pro¬ 
ceedings by advertisement in such manner as the court shall 
prescribe, which notice shall warn all persons having any 
interest in the proceedings to attend court at a day to be 
named in said notice and to continue in attendance until the 
court shall have made its final order ratifying and confirming 
the award of damages and the assessment of benefits of the 
jury. The notice published satisfied the requirements of the 
statute and it as submitted, was sufficient. 

The point made against the sufficiency of the notice is 
that the area of assessment was not defined therein. The 
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answer to this is that the statute does not require it, and that 
the notice given was amply sufficient according to the weight 
of the authority. The notice directed the attention of the 
parties interested to the fact that, pursuant to the provisions 
of a certain act of Congress specifically designated in the 
notice, a petition has been filed praying the condemnation of 
land necessary for the opening of an alley through squares 
2668 and 2669, according to a plan filed with the petition, 
and praying that a jury be summoned to ascertain the 
damages each owner of land taken would sustain bv reason 
of the opening of the said alley, and to assess the benefits 
resulting therefrom, including the expense of the proceed¬ 
ings, as provided for in and by the aforesaid act of Con¬ 
gress. This constituted notice to all parties interested of the 
provisions of the act of Congress which authorized the jury 
to assess as benefits the total amount awarded upon the land 
in the squares in which the alley was opened, and also in the 
confronting squares. Of these provisions parties interested 
were bound to take notice. 

In the matter of the City of Amsterdam (126 N. Y., 158) 
certain assessments for street extensions were sought to be 
vacated, the objection to them being that the notice given by 
the commissioners was insufficient. The notice required by 
the charter, and which was given by the commissioners in 
that case, was a notice by publication of the time and place 
* when and where the commissioners would meet to make their 
assessments. Another notice was required and given by the 
commissioners after the filing of their report to the effect that 
the report had been filed and might be examined by all per¬ 
sons interested. Said the Court: 

“It is objected here that not only is a notice required by the 
act to be given after the commissioners have made their assess¬ 
ment, but that the outlying owners would have no reason to 
suspect that their lands would be affected. The last sugges¬ 
tion is fairly answered by the facts in the Stuart case (Stuart 
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v. Palmer, 74 N. Y., 184). * * * In both cases the suf¬ 

ficient answer is that the land' owners must be deemed to have 
known and understood the terms of the statute, and, so the 
district of assessment, and if their lands were within that dis¬ 
trict, they were bound to assume that they might be assessed. 
Here, that district was the city boundaries and everybody 
within it was notified of the assessment which might reach 
their lands, and their duty was to examine the report on file 
and see if it did. That the notice followed the action of the 
commissioners and did not precede is no valid objection. 
That is always the case in the ordinary mode of taxation and 
the validity of a statute depends not on the mode or time the 
notice directed, but upon the fact that it directed it and fur¬ 
nished an- effective opportunity to be heard.” 

While the provisions as to notice in the foregoing case were 
somewhat different .from those in the case at bar, the prin¬ 
ciple announced in the opinion of the Court meets the present 
objection. 

In the case of the City of Ottowa v. Macey et al (20 Ill., 
413), which was a proceeding under a statute directing that 
assessments for city improvements shall be made upon real 
estate in any natural division of the city benefited thereby. 
The commissioners appointed by the Common Council gave 
notice by publication “to all persons interested” that they 
would meet at a certain time and place for the purpose of as¬ 
sessing a certain sum “on the real estate benefited by the 
gravelling of Lasalle Street from the South side of Main 
Street to the Canal Bridge” etc. 

A subsequent notice was given, under another provision of 
the charter of the city, of the return of the completed assess¬ 
ment in practically the same language, in so far as it con¬ 
cerned the designation of any area of assessment. 

To the objection that this notice was not sufficiently spe¬ 
cific the court said (p. 4 21 ) : 
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“It is insisted that this form of notice, 'to all persons inter¬ 
ested,’ as under it a person may be deprived of his property,” 
is not sufficiently special, and that the notice should contain 
either a description of the lands assessed or the names of the 
owners of the property assessed; that the notice is too general 
to effect the object intended by the notice. It is a sufficient 
answer to this objection to say that it conforms to the require¬ 
ments of the statute. It is general because the statute al ows 
a general notice. The commissioners notified all persons in¬ 
terested that they had assessed a certain sum on the real es¬ 
tate in the part o,f the city benefited by the graveling of La- 
salle Street from the South side of Main Street to the Canal 
Bridge, etc., and the day, hour and place named in the notice 
when objections to the assessment would be heard. * * * 

This notice is also in strict conformity with the form adopt¬ 
ed by the city council entitled “An ordinance concerning as¬ 
sessments for public improvement.” 

Section 4 of Article VIII requires the commissioners to 
give six days’ notice in one or more newspapers published in 
the city of the time and place of meeting prior to making as¬ 
sessments “to all persons interested.” 

Now, this notice could not well be specific for it could not 
be known to the commissioners whose property or what prop¬ 
erty would be assessed, and therefore a general notice was all 
the notice that could be given. If a more particular notice 
might have been given out after the assessment, the Legisla¬ 
ture should so have required. In their wisdom it was not 
deemed necessary, but the same phraseology is used in the 
sixth section. The notice given contains a description of the 
property sufficiently particular to arrest the attention of the 
owner of lots or land in that described locality.” 

In the case of State v. District Court of Hennepin County 
(23 Minn., 235), speaking to a similar objection, the Court 
said: 

“It is claimed that the proceedings were invalid because of 
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want of sufficient notice of the application for the appointment 
of assessors and of the meeting of the assessors to make the 
assessment. The act requires notice of application for the ap¬ 
pointment of assessors to be given in the official newspaper, 
no time or period of publication being prescribed. The notice 
was published daily for seven days prior to the application 
and upon this the court acted. No period of publication being 
prescribed, we think application should have been made to 
the court to designate by order such period as should be 
deemed reasonable. But the publication was authorized with¬ 
out the order of the court although no period of publication 
was prescribed. Upon proof of the publication in the pre¬ 
scribed manner for the period of seven days the court, having 
impliedly approved it by recognizing its sufficiency, it had the 
same validity as if the court had before publication designated 
the period which was deemed reasonable and it should not 
now be declared invalid. * * * 

It is further objected that the notice to which we have re¬ 
ferred did not designate the property to be assessed nor the 
district within which assessments would be made. The law 
did not require it. On the contrary, one of the very purposes 
of the meeting of the assessors of which the notice is intended 
to give publicity is to determine upon the investigation to be 
then pursued what property shall be found to be benefited, and 
hence subject to assessment” 

To like effect is Hennessy v. Douglass County (99 Wis., 
129). 

This question has been conclusively determined by the 
Supreme Court of the United States in the case of Wight v. 
Davidson (181 U. S., 37*). In that case the published notice 
was practically identical with that in the case at bar. One of 
the objections to the assessments went to the sufficiency of 
the published notice. Said the court (p. 382): 

“It is also established by these authorities that in proceed¬ 
ings of this nature notice by publication is sufficient and it ac- 
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cordingly follows that the order of publication in the news¬ 
papers named by the Supreme Court of the District of Colum-- 
bia gave due notice of the filing of the petition and an oppor¬ 
tunity to all persons interested to show cause, if any they had, 
why the prayer of the petition should not be granted. Said 
notice also must be held to have operated as a notice to all 
concerned of the pending appointment of the jury and that 
proceedings under the act of Congress would subsequently be 
had. This gave an opportunity for interested parties to at¬ 
tend the meetings of the jury, to adduce evidence and to be 
heard by counsel. The return of the marshal shows that some 
at least of the property owners appeared before the jury, pro¬ 
duced witnesses and were heard by counsel. If the appellees 
did not avail themselves of these opportunities the court and 
jury proceeding according to law were not to blame/' 

Whatever ground for complaint, as to lack of definiteness 
in the notice, owners o,f property assessed located outside of 
the squares designated in the notice might have, certainly 
these appellants have no reason to complain. The notice pub¬ 
lished warned them that land was to be condemned for an 
alley through square 2668, the square in which their pro¬ 
perty, afterwards assessed, was situated; that a plan showing 
the courses and boundaries of the alley was filed with the 
petition, and that assessments for benefits would be made in 
accordance with the provisions of a certain act of Congress 
named in the notice. Surely this notice was sufficient to arrest 
the attention of owners of property in square 2668 at least, 
and to put them on notice that property in that square was 
liable to be assessed. 

IV. The Assessments Were Reasonabee and Just. 

On this proposition the record brought to this court con¬ 
tains the declaration of the jury that the various pieces or 
parcels of land against which assessments were laid were 
benefited to the- extent of the several assessments found and 
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returned by the jury against them respectively. There being 
no showing contra in the record, either directly or by infer¬ 
ence, this statement of the jury must be accepted as conclu¬ 
sive. 

It is submitted that if—this appeal is entertained by the 
Court, the judgment of the court below should be affirmed. 

Edward H. Thomas, 
Jambs Francis Smith, 
Attorneys for Appellees. 




